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AMENDMENT OF STATE CONSTITUTIONS 
James Wilford Garner 

Professor of Political Science at the University of Illinois 

The right of the people, acting within the bounds of the 
law and through organs constituted in conformity with 
the prescriptions of the existing constitution, to alter, 
amend, or abolish their form of government whenever 
they deem it necessary to their safety and happiness is, in 
effect, declared by practically every American bill of rights 
to be not only fundamental but inalienable and indefeasi- 
ble. The phraseology differs in some of them but the 
substance is the same in all. Without such a right the 
mistakes and errors of the past could not be eliminated 
from the body politic nor the accumulated wisdom and 
experience of other States utilized. Without it, the fund- 
amental maxim that constitutions grow instead of being 
made would be meaningless and political development 
impossible. An acute thinker has well observed that no 
constitution can expect to be permanent unless it guaran- 
tees progress as well as order. ^ Political conservatism is a 
virtue too often trampled upon by statesmen, but it has its 
limits, and, in its exaggerated form, becomes a source of 
revolution. The amending power has been aptly com- 
pared to a safety valve which ought to be so adjusted as 
not to discharge its peculiar function with too great facility 
lest it become an escape pipe for party passion and politi- 
cal prejudice, nor with such difficulty that the force needed 
to induce action will explode the machine.^ That is, it 

'J. S. Mill: Representative Government, p. 8. 
^Jameson: Constitutional Conventions, p. 549. 
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should be so adapted as to reconcile the requisites of safety 
with those of progress. 

It is the purpose of this paper to summarize American 
practice, examine the methods of procedure prescribed by 
the existing State constitutions and inquire how far they 
conform to the above rule. 

EARLY IDEAS AND PRACTICES 

Before the close of the eighteenth century, twenty-five 
constitutions had been framed by the States and put into 
operation. Of these but three (Mass., 1780; N. H., 1784 
and 1792) were submitted to the electorate for popular 
ratification, the rest being put into force by the conven- 
tions or legislative assemblies which framed them. The 
reason for this is not clear. In some of the States it may 
have been due to the fear of the Tory vote; in others, it was 
probably due to the necessity for haste arising out of the 
conditions brought about by the sudden collapse of the 
British authority; while in still others, it was probably 
due to the rather crude conception then prevailing with 
regard to the distinction between constitutions and stat- 
utes, and a confusion of the powers of legislative bodies 
with those of constituent assembhes. Everywhere the 
idea was strong that a convention made up of popularly 
chosen delegates was a repository of the sovereign power 
of the people, and had a right to establish a frame of 
government without subsequent popular sanction. Con- 
sidering that the f ramers of these early instruments were 
without the benefit of experience and that most of them 
were struck off by bodies often irregularly assembled 
during the progress of a life and death struggle with 
Great Britain, we need feel little surprise that the pro- 
cedure did not always square with twentieth century 
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ideas. Much less did these early constitutions meas- 
ure up to present standards as regards their content and 
arrangement. Nowhere are their imperfections more 
clearly revealed than in the failure to provide a legal, 
orderly, and safe procedure for their own revision. 

Of the twenty-five eighteenth-century State constitu- 
tions, nine contained no provisions whatever for their own 
amendment^ although the bills of rights of most of them 
recognized the "inalienable and indefeasible right of the 
people to alter, amend or abolish their form of govern- 
ment" whenever they should deem it necessary to their 
safety and happiness. Several of them, like the Con- 
stitutions of South Carolina of 1776 and 1778, were in 
effect nothing more than mere statutes, and could have 
been amended or repealed as any other act of the legisla- 
ture. In the first Constitutions of Delaware (1776) and 
Maryland (1776), the amending power was expressly con- 
ferred upon the legislature; an extraordinary majority 
being required in the former case, and pubhcation of the 
amendment before the election of the ratifying legislature, 
in the latter. It was similarly conferred by the Dela- 
ware Constitution of 1792, the South Carohna Consti- 
tution of 1790, and the Georgia Constitution of 1798, but 
in each case the approval by a two-thirds majority of two 
consecutive legislatures was required. In the other con- 
stitutions which contained amending clauses, all of them, 
except two, provided for amendment only through the 
agency of a convention called for the purpose. The 
exceptions were the Constitutions of South Carohna of 
1790 and of Delaware of 1792. Both permitted amend- 

2 They were the Constitutions of N. H., 1776; N. J., 1776; N. Y., 1777; N. C, 
1776; Pa., 1790; S. C, 1776 and 1778; Tenn., 1796 and Va., 1776. The Pennsyl- 
vania Constitution of 1776 contained an amending provision but for some reason 
it was dropped from the constitution of 1790. 
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ment by the legislature as stated above, while South 
Carolina in addition authorized the calling of a convention 
whenever two-thirds of the legislature should choose to do 
so. Delaware authorized the legislature to call a conven- 
tion by a bare majority, but only after a vote of the people 
had been taken. They were, therefore, the first American 
State constitutions to provide the dual system of amend- 
ment now so common. Several constitutions required the 
legislature to take the sense of the people at specified times 
on the question of calling a convention. Thus the Mas- 
sachusetts Constitution of 1780 required the submission of 
such a question in 1795; the New Hampshire Constitution 
of 1792 required it in 1800 and every ten years thereafter; 
and Kentucky, 1792, required it in 1797. The Constitu- 
tion of Georgia, 1789, and New Hampshire, 1784, imposed 
upon the legislature the duty of calling conventions, in 1791, 
without taking the sense of the electorate. 

An unusual method of amendment was provided in the 
Constitutions of Pennsylvania, 1776, and Vermont, 1777. 
Each authorized a council of censors to be chosen every 
seven years, charged, in addition to certain censorial func- 
tions, with calling a convention within two years if there 
appeared to be "an absolute necessity" of amending any 
article of the constitution. Publication of the proposed 
changes for a period of at least six months before the elec- 
tion of delegates was required. The Pennsylvania council 
consisted of twenty-six members, two elected from the city 
of Philadelphia and two from each of the twelve counties 
of the State, and contained among its members Fred- 
erick A. Muhlenburg, Thomas Fitzsimmons, and Arthur 
St. Clair. It held two sessions, one in November, 1783, and 
the other in June, 1784, but was unable to agree upon the 
question of calUng a convention, and, after considerable 
wrangling, adjourned and never met again. The consti- 
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tution of 1790 not only abolished the council outright, but 
neglected to make provision for amendment through any 
other mode. The Vermont council consisted of thirteen 
members and had a much longer and more successful career 
than did its Pennsylvania prototype. It held regular 
septennial meetings from 1785 to 1870, when it was abol- 
ished. With rare exceptions it proposed a number of 
amendments at each meeting and ordered a convention 
which sometimes ratified the proposals of the council but 
more often rejected them. 

It is worthy of note that, with a single exception (Ver- 
mont, 1793) , none of the eighteenth century constitutions 
required the submission of proposed amendments to the 
electorate for approval or rejection although, as stated 
above, several required a referendum on the question of 
calling a convention and, in fact, several amendments 
were submitted to the people and approved before being 
put into operation. The Constitutions of Delaware, 1776, 
North Carolina, 1776, and Pennsylvania, 1776, undertook 
to set limitations to the power of amendment by declaring 
certain of their provisions unamendable. Thus, Delaware 
forbade the change of the State's name, the alteration of 
its bicameral legislature, the establishment of slavery, or 
the creation of a State church; while North Carolina and 
Pennsylvania declared their bills of rights to be inviolable 
and unamendable. The provision in the Constitution of 
Delaware which sought to prohibit structural changes in 
the government was not only indefensible but vicious. 
Those of North Carolina and Pennsylvania, on the other 
hand, related mainly to the fundamental rights of the 
individual, and deserved to remain permanent. 

Several reasons may be given for the silence of so many 
of the early constitutions on the question of their own 
revision. Certainly, the framers of these instruments 
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could not have been fatuous enough to suppose that 
future alterations would be unnecessary, for, in fact, all of 
them were either modified or superseded entirely within a 
few years. It is probable that the statesmen of that time 
did not foresee the advantage of expressly pointing out in 
their frames of government a legitimate mode of procedure 
to be followed in making alterations in them, and that they 
did not appreciate the fact that, in the absence of a pre- 
scribed mode of amendment, all changes become, in effect, 
revolutions . They rather fell back upon the primary truth , 
repeatedly announced in their bills of rights, that the peo- 
ple have a right to alter, amend or supersede their constitu- 
tions whenever they wish, and they probably could see 
no advantage in limiting this right by constitutional 
restrictions. Furthermore, some of the earlier constitu- 
tions were intended to be mere temporary arrangements 
to last only until the reconciliation with Great Britain, to 
which probably a majority of the people of the colonies 
looked forward with hope. Indeed, this is practically 
stated in the Constitutions of New Jersey, New York and 
others. Finally, since most of the early constitutions 
were very brief, being restricted to a mere outline of the 
organization of the government, and wholly free of the 
statutory matter such as swells some of the present consti- 
tutions into bulky codes,* the necessity for immediate 
and frequent amendment was far less than now, and that 
may have accounted, in some cases, for the failure to 
provide a method of amendment. Whatever may have 
been the reason, the obvious advantage, not to say 

*The Constitution of New Hampshire, 1776, for example, contains but few 
more than 900 words. Compare it with the Constitution of Missouri, 1875, 
which contains 27,000 words with the Constitution of Virginia, 1901, which 
contains about 35,000 words, and with that of Louisiana, 1898, which contains 
over 40,000 words. 
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necessity, of pointing out in the constitution a method 
of procedure to be followed in making changes in the 
fundamental law soon came to be appreciated, and of 
the eighty-eight constitutions that have been framed since 
the beginning of the nineteenth century only three have 
failed to contain such a provision.^ 

It is now well settled that amendments are to be made 
only in the modes pointed out in the constitution, and that 
any departure therefrom is revolution. The idea of the 
people thus restricting themselves in making changes in 
their organic law is original, and is one of the most signal 
evidences that in this land liberty means not the giving of 
rein to passion or impulse, but the exercise of power by the 
people for the general good and, therefore, always under 
the restraints of law." 

The procedure of effecting constitutional changes, whe- 
ther isolated amendments or extended revisions, may 
be reduced to two general forms: first, that through the 
agency of a convention of delegates called for the purpose; 
second, that through the agency of the legislature followed 
by a referendum. Of eighty-six constitutions made since 
the beginning of the nineteenth century which contain 
express provision for their own amendment, ten of them 
provided for amendment through the agency of a con- 
vention only;' thirty-one through the initiation of the 
legislature followed by the referendum;' while forty-five 
combined both methods and permitted amendment 

•They were"the Constitutions of Virginia, 1830, 1851 and 1864. 

•Curtis, Const. Hist, of the U. S., vol. I, p. 261. 
. 'Fla., 1865; Ga., 1865; lU., 1818; Ind., 1816; Ky., 1850; La., 1812; Md., 1851; 
Miss., 1817; Neb., 1867; Ohio, 1802. 

"Ala., 1819; Ark., 1836, 1864, 1868, 1874; Conn., 1818; Del. 1831; Ind., 1851; 
La., 1845, 1852, 1864, 1868, 1898; Me., 1820; Mass., 1822; Miss., 1832, 1868, 1890; 
Mo., 1820, N.. J., 1844; N. Y., 1821; Oregon, 1857; N. Dak., 1889; Penn., 1838, 
1873: R. L, 1842; Tenn., 1834; Tex., 1845, 1868, 1876; Vt., 1870. 
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through either agency.' Of those constitutions which pro- 
vided for their own amendment through the agency of a 
convention only, all but one belonged to the period ante- 
cedent to the close of the Civil War; while of those made 
since 1865, all but twelve have provided the double method 
of amendmient. Of the forty-five constitutions which con- 
tained provisions for amendment by both modes, all but 
fifteen belong to the period subsequent to the close of the 
Civil War, and of the constitutions made during the first 
half century after the Declaration of Independence, but 
two authorized both modes, and they belonged to the 
eighteenth century (Delaware, 1792; and South Carolina, 

1790). 
From these facts several conclusions may be drawn: 

first, that the policy of making no provision for amend- 
ment belongs to the eighteenth century; second, that the 
policy of effecting amendments through the agency of the 
convention only, belongs, roughly, to the first half of the 
nineteenth century; third, that amendment through legis- 
lative initiative and popular ratification only, was charac- 
teristic of the period immediately preceding and following 
the Civil War; and, fourth, that the double mode of amend- 
ment belongs to the present. Thus, the trend of develop- 
ment has shown a growing tendency toward the legislative 
mode, as against revision through the agency of the con- 
stituent assembly, and a preference for the double method 
over both. The evolution of thought in this respect is 

"Ala., 1865, 1867, 1875, 1901; Cal., 1849; Del. 1897; Fla. 1868; Ga., 1868; 111., 
1848, 1870; Idaho, 1889; Iowa, 1846, 1857; Kan., 1859; Ky., 1891; Md., 1864, 
1867; Mich., 1835, 1850; Minn., 1857; Mo., 1864, 1875; Mont., 1889; Nev., 1864; 
N. Y., 1846, 1894; N. C, 1868, 1876, 1901; Neb., 1875; O., 1851; S. C, 1865, 1868, 
1895; S. Dak., 1889; Tenn., 1870; Tex., 1866; Utah, 1897; Va., 1870, 1901; W. Va., 
1863, 1872; Wis., 1848; Wash., 1889; Wyo., 1889. In Delaware the referendum is 
not required although the amendment must be passed by two successive legisla- 
tures with intervening elections. 
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well illustrated by the history of the amending provision 
in the New York Constitution. The Constitution of 1777 
contained no provision whatever on the subject of amend- 
ment or revision; that of 1821 provided for amendment 
through the initiation of the legislature followed by the 
referendum, but made no provision for calling a conven- 
tion; the constitution of 1846 established the dual mode 
by authorizing the legislature to initiate particular amend- 
ments and by providing for periodic revision through the 
agency of a convention. Finally, the constitution of 1894 
goes to lengths which have not yet been attained in any 
other State in providing not only for amendment through 
the dual mode of legislature and convention, but also 
for the automatic assembling of a convention once in 
twenty years if the people vote for it, independently of 
any action of the governor or legislature. In other words, 
starting with a constitution which was assumed to need 
no alteration, experience gradually taught that not only 
should two modes of procedure be provided, one for spe- 
cific amendments and another for extensive revisions, but 
that the power of the people to make a complete revision 
should not be subject to the whims of factional legislatures, 
or the prejudices of partisan executives. 

PRESENT MODES OF PROCEDURE 

Of the forty-five State constitutions now in force, thirty 
provide the dual mode of procedure for effecting amend- 
ments. In fourteen of the remaining fifteen, the agency 
prescribed is that of the legislatures followed by the refer- 
endum.'" New Hampshire, alone, recognizes the conven- 

"Ark., Conn., Ind., La., Mass., Miss., N. J., N. Dak., Ore., Pa., R. I., Tenn., 
Tex., Vt. 
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tion as the only medium through which alterations in the 
constitution may be effected. 

The provisions for calling conventions into existence 
may be grouped into three classes : first, those which make 
it the duty of the legislature periodically, or at specified 
times, to take the sense of the electorate on the question of 
whether a convention to revise the constitution shall be 
called ; second, those which empower the legislature to sub- 
mit such a question at its discretion, but do not require it ; 
third, those which authorize the legislature to call conven- 
tions at its discretion without resort to the referendum. 
Several of the eighteenth century constitutions contained 
provisions requiring the legislature without a referendum 
to call a convention at certain intervals." But there is 
no constitution now in force which contains such a pro- 
vision. 

Provisions of the first class are found in the Constitution 
of Iowa which requires the legislature to take the sense 
of the people on the question of calling a convention 
every ten years beginning in 1870 f of Maryland which 
requires a referendum every twenty years beginning in 
1887 ; of Michigan which requires a referendum every six- 
teen years beginning in 1866 ;^' Ohio every twenty years 
beginning in 1871, of New York every twenty years 
beginning in 1906, and of New Hampshire every seven 

"The Pennsylvania Constitution of 1776 required the legislature to call a con- 
vention every seventh year; so did those of Vermont, 1777, and New Hampshire, 
1784. The Georgia Constitution of 1789 required a convention to be assembled in 
1794. 

" In 1900 a proposition to call a convention was submitted to the voters of Iowa 
but was defeated by a small majority. 

" In 1898 the people of Michigan voted on the question of calling a convention 
but owing to the requirement of a majority of those voting a<</iee/ec<ion the propo- 
sition failed of adoption. The question was again submitted in 1904 and lost 
for the same reason. The question was submitted for a third time at a special 
election in 1906 and received a majority of 70,000 votes. 
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years beginning in 1792." Iowa, Maryland, Michigan, 
and Ohio require the legislature to call the convention 
if a majority of the qualified electors voting at the election 
have expressed a preference for revision; New Hampshire 
makes no provision on the subject; while New York elimi- 
nates the legislature entirely and provides that in case a 
majority of the electors voting on the question have voted 
affirmatively, the electors of every senate district of the 
State shall elect three delegates at the next ensuing general 
election, and the electors of the State at large shall choose 
fifteen delegates. The delegates so elected shall convene 
at the capitol on the first Tuesday of the ensuing April and 
proceed with the work of revision. The constitution also 
regulates the matters of compensation, quorum, and organi- 
zation, and empowers the convention to provide for its 
own printing and to choose such employees as it may 
deem necessary and fix their compensation. The purpose 
of this rather unique provision is to remove entirely the 
possibility of legislative or executive intervention to defeat 
the will of the people when it has once been pronounced 
in favor of revision and was the result of a bit of recent 
poHtical history in New York State. The constitution of 
1846 required the legislature to take the sense of the electo- 
rate in 1866 and everj'^ twenty years thereafter, on the 
question of calling a convention. At the general election 
of 1886 the voters decided by the overwhelming majority 
of 575,000 to 31,000 in favor of a convention. In 1887 the 
legislature passed a bill to provide for calling the conven- 
tion, but it was vetoed by Governor Hill because of his 
objection to that part of the bill relating to the number of 



"In 1894 the proposition to call a convention in New Hampshire was rejected; 
it was again submitted in 1900 and carried. The convention was held in 1902. 
It submitted ten amendments, four of which were adopted. 
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delegates and the method of apportionment provided by 
the bill. Thus, on a mere matter of detail, the practically 
unanimous wish of the people for a revision of the Con- 
stitution was defeated by the executive veto. Most wisely, 
therefore, have they provided a means of assembling a 
convention and revising the constitution without the power 
of partisan executives and legislatures, as stated above, to 
defeat the popular demand. 

Provisions of the second class empowering the legisla- 
ture to submit the question whether a convention shall 
be called, whenever a revision is deemed advisable or 
necessary, are found in twenty-six constitutions.'^ In 
seventeen of these, a vote of two-thirds of both houses 
of the legislature is required to make such a recommenda- 
tion; in one, (Nebraska) a three-fifths majority is required, 
and in seven, a bare majority is sufficient. Kentucky 
requires the concurrence of a majority of two successive 
legislatures. Usually the proposition is required to be 
entered on the journals after a yea and nay vote, and, in a 
few cases, to be published in the newspapers. In every case 
a majority of those voting on the question, or voting at the 
election, is necessary to authorize a convention, and in 
Kentucky the total number of votes cast for the convention 
must be equal to one-fourth of the number of qualified 
voters who voted at the last general election. In all except 
nine, the constitution fixes the number of delegates to be 
elected; in the others, that is left to the judgment of the 
legislature. In some cases, the number fixed is the same 
as the number of representatives in the lower house ; in 

"Ala., Cal., Col., Del., Fla., Idaho, 111., Iowa, Kan., Ky., Mich., Minn., Mo., 
Mont., Neb., N. Y., Nev., N. C, O., S. Dak., S. C, Utah, Va., Wash., Wis., Wyo., 
In three of these, Iowa, Michigan and New York such a question, as stated above, 
must be submitted at regular intervals. In 1899, the people of California voted 
against holding a convention. 



AMENDMENT OF STATE CONSTITUTIONS 225 

some, it is not less than the membership of both houses; 
in Idaho and Wyoming, it is not less than double the 
membership of the House of Representatives; in Cali- 
fornia and Illinois, it is twice the membership of the 
Senate, and in Delawg.re, the number is fixed at forty- 
one. 

In every case except two, the legislature is authorized 
to provide for the election of the delegates if the results 
of the referendum are favorable. The exceptions are 
Missouri, where the governor is authorized to issue writs 
to the sheriffs of the several counties ordering them to 
hold elections for delegates, and New York, where the 
electors are empowered to choose delegates at the next 
general election, thus obviating the necessity of a legis- 
lative call. In a few cases, the constitution fixes the quali- 
fications and compensation of delegates, prescribes the 
manner of choosing them, fixes the time of meeting, 
and provides for the filling of vacancies. In a large 
majority of cases, however, the constitution makes no 
provision on the subject but leaves everything to be 
regulated by the legislature in such manner as it sees fit. 
Colorado, Illinois, and Montana require all delegates to 
take an oath to support the Constitutions of the State and 
of the United States before entering upon their duties. 
California, Idaho, Illinois, Maryland, Missouri, Montana, 
Nebraska, New York, Ohio, Washington, West Virginia, and 
Wyoming require all amendments and revisions drafted 
by conventions to be submitted to the electorate for 
approval or rejection. To ratify, a majority of the "people" 
is required in Idaho, Washington and Wyoming ; a majority 
of those voting on the proposed revision is required in 
Maryland, Missouri, Nebraska, New York, and Ohio; and 
a majority of those voting at the election is required in 
Illinois and Montana. In Michigan and New York the 
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new amendments take effect if approved, on January 
first, following the referendum; in Missouri, thirty days 
after the election, and in California upon proclamation of 
the executive. 

Provisions of the third class, which authorize the legis- 
lature to call a convention at its discretion without a refer- 
endum on the question, are contained in the Constitutions 
of Georgia and Maine, where the concurrence of two- 
thirds of both houses is all that is required/" 

Turning to the second general mode of amendment, 
namely, legislative initiation and popular ratification, we 
find*it authorized in every constitution of today except that 
of New Hampshire, where the convention is the only 
recognized constitutional agency for effecting either speci- 
fic changes or extended revisions. In every State, in which 
the legislature may initiate a constitutional amendment, 
except two, the proposal may originate in either house. 
In Connecticut it must originate in the House of Represen- 
tatives, and in Vermont in the Senate, a bare majority 
being required in the first case, a two-thirds majority in 
the second. In every State except Connecticut, the con- 
currence of both houses is necessary to the validity of the 
proposal. There the concurrence of the Senate is not 
required. Nevertheless, the proposal of the house must be 
published and approved by both houses of the next legis- 
lature before it can be submitted to the electorate." 

"Earlier constitutions containing provisions which belong to this class were 
those of Florida, 1838 and 1865; North Carohna, 1868; and South Carolina, 1790 
and 1865. 

" In 1903 the legislature of Massachusetts proposed an amendment to establish 
the initiative as a method of proposing amendments. It provided that any amend- 
ment petitioned for by 50,000 voters and approved by 15 senators and a majority 
of representatives should be submitted to the people at the next general election. 
The proposal, however, was not repassed by the legislature in 1904. Similar pro- 
posals have recently been rejected in Mo. and Neb. 
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The extent of the majority required to propose amend- 
ments varies widely. In seventeen States it is two-thirds 
of all the members elected to both houses;^' in seven, it 
is three-fifths (Alabama, Florida, Kentucky, Maryland, 
Nebraska, North Carolina, Ohio) ; in six, it is one more 
than half;" in Massachusetts, it is one more than half of 
the Senate and two-thirds of the lower house; in Ver- 
mont, the conditions are reversed, two-thirds of the Senate 
and a bare majority of the lower house being required. 
Certain formalities of procedure are required to be observed 
by the legislature in passing proposals for amendment. 
Thus in thirty-six States all votes for and against such 
proposals are required to be taken by yeas and nays and 
entered upon the journals, and, in addition to this require- 
ment, the proposed amendment must be read three times 
on three several days in Alabama, Louisiana, Mississippi, 
South Carolina, Tennessee, and West Virginia. In every 
State except California, Michigan, North Carolina, and 
South Carolina, the constitution requires publication, in 
some form, of proposed amendments, for the enlightenment 
of the voters, and in one State (Pennsylvania), publication 
is required twice; before reference to the second legisla- 
ture, and again before final submission to the electorate.^" 

"Cal., Col., Del., Ga., Idaho, 111., Kan., Me., Mich., Miss., Mont., S. C, Tex., 
Wash., W. Va., Wyo. 

"Ark., Ind., Iowa, Minn., Miss., Nev., N. J., N. Y., N. Dak., Ore., Pa., R. I., 
S. Dak., Tenn., Va., Wis. 

^°The Constitution of California authorizes such publication as the legislature 
may deem sufficient but does not require it. Recently, acts have been passed in 
several States, notably in Fla., Mich., S. Dak. and Wis., to secure greater publicity 
of amendments so submitted to the voters. An act passed by the legislature of 
Mich., in March, 1905, requires the Secretary of State to prepare concise statements 
setting forth the nature, purport and effect of proposed amendments and to 
send three copies of such statements to all daily and weekly newspapers of the 
State with the request that they give as wide publicity as possible to the proposed 
amendments. At least ten copies are required to be posted at each polling place; 
two each in Dutch, German and PolLsh and four in English. 
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In Connecticut and IVIinnesota, publication of proposed 
amendments with the laws of the session is all that is 
required. The period of publication varies from four 
weeks in Missouri, Oregon, and Texas to six months in 
Arkansas, Ohio, and Tennessee, the most common period 
being three months, the time required in nineteen States. 
The medium of publication is usually the newspapers, one 
at least in every county of the State. Delaware requires 
publication in three papers in each county; Louisiana, in 
two newspapers in the parish of Orleans, and in one paper 
in the remaining parishes; Maryland, in two papers in each 
county, except the city of Baltimore where publication in 
three papers, one of which is printed in the German lan- 
guage, is required; Oregon requires publication in the 
"several papers" of the State; Vermont requires publica- 
tion in the "principal newspapers;" Mississippi simply 
requires "public notice" to be given; while Illinois, Iowa, 
Nevada, New York, North Dakota, and Virginia require 
"pubUcation" without specifying the medium. Publi- 
cation in one newspaper in each congressional district is 
all that is required in Georgia. In Rhode Island, the 
method prescribed is the reading of the proposed amend- 
ment before the assembled voters in their town meetings 
In thirteen States, amendments proposed by one legisla- 
ture are required to be submitted to the succeeding legisla- 
ture and ratified before the referendum may be taken.^' 
In all of them except three (Delaware, Massachusetts, and 
Tennessee), passage of the legislature by a simple majority 
suffices. In Massachusetts, approval by a majority of the 
Senate and two-thirds of the lower house is necessary, 
while in Delaware and Tennessee a two-thirds majority of 
both houses is requisite. In nineteen States, the constitu- 

« Ind., Iowa, Mass., Nev., N. Y., N. Dak., Ore., Pa., S. C, Tenn., Vt., Va. and Del. 



AMENDMENT Oi" STATE CONSTITUTIONS 229 

tion requires proposed amendments to be submitted in 
such a way as to enable the electors to vote separately on 
each amendment where several are submitted at the same 
election P In sixteen States, proposed amendments must be 
submitted at the next general election occurring after the 
adjournment of the legislature; In New Jersey the refer- 
endum must be taken at a special election called for the 
purpose; in Connecticut and Rhode Island the vote must 
be taken at the town meetings ; in several others, the time 
and manner are expressly left to the discretion of the legis- 
lature ; in the rest no provision on the subject is made. 

The size of the popular vote required to ratify is usually 
a majority of those voting on the proposition to amend, 
although in nine States a majority of those voting at the 
the election (whether on the question of amendment or not) 
is required ;^^ in nine others a "majority of the electors" 
(presumably of the State as a whole) is required ;^^ while in 
Tennessee it is a majority of those voting for represen- 
tatives.^' 

In several States, substantial limitations are placed on 
the power of the legislature to propose amendments. In 
Colorado, by an amendment adopted in 1900, not more than 
six amendments (formerly one) may be proposed at the 
same session ; in Illinois, no amendment to more than one 
article at the same session nor to the same article oftener 
than once in four years maybe proposed. In Indiana, no 

^Cal., 111., la., Ga., Fla., Idaho, Kan., La., Md., Minn., Miss., Mont., Neb., 
N. Dak., N. J., O., Wash., Wyo. 

^ Ark., Col., Conn., 111., Minn., Miss., O., Ky., N. C. 

"Idaho, Ind., Mo., Nev., N. J., N. Dak., Ore., Vt., Wyo. 

''The Constitutions of Mississippi and South Carolina, provide that no amend- 
ment ratified by the people shall have any validity until the legislature has by 
formal act inserted it in the constitution. The legislature has full discretionary 
authority in the matter and may decline to insert an amendment which has received 
the popular approval. 
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additional amendment may be proposed while one, already 
having passed one legislature, is awaiting the action of the 
succeeding legislature or the referendum. In Kansas and 
Montana, not more than three amendments may be pro- 
posed at one election. In Kentucky, not more than two 
amendments may be proposed at the same time, nor shall 
any amendment which has been rejected upon referendum 
be again submitted within five years, nor shall any amend- 
ment relate to more than one subject. Pennsylvania for- 
bids the proposal of an amendment oftener than once in 
five years. Tennessee allows proposals to be made only 
once in six years, and Vermont only once every ten years, 
beginning in 1880. Florida and Kentucky permit amend- 
ments to be proposed only at regular sessions, while 
Texas restricts the power to biennial sessions only. 

The most extraordinary method of constitutional re- 
vision yet adopted is that provided by an amendment to 
the Constitution of Oregon ratified in June, 1902, the 
details of which have been worked out in a statute 
approved February 24, 1903. In brief, it permits pro- 
posed amendments to be drawn up by popular initiative 
and filed with the Secretary of State, who shall thereupon 
notify the governor, who in turn shall forthwith issue a 
proclamation announcing that such petition has been 
filed, with a brief statement of its tenor and effect. The 
Secretary of State is required to submit to the voters at 
the next general election any amendment thus proposed, 
and for the enlightenment of the electorate he is also 
required to bind up with the text of the amendment to be 
submitted copies of any pamphlets prepared by any 
person or organization filing the petition for the initiative, 
advocating the adoption of such measure, as well as any 
pamphlets prepared by any person or organization oppos- 
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ing it, provided there is a sufficient number of such pam- 
phlets to supply one to every legal voter in the State. The 
proposed amendments, bound with all pamphlets for and 
against, is then distributed to the county clerks and by 
them furnished to the local voters at the time of registra- 
tion several weeks before the election. 

This method was given its first trial on the fourth of 
June, 1906, when five amendmentts proposed by popular 
initiative were submitted to the voters and four of them 
ratified. It was the first instance of the amendment of 
an American State constitution without the intervention 
of a legislature or convention. From first to last it was 
amendment direct by the people. It is not only expedi- 
tious but promotes publicity and educates the electorate. 
Under the old method it required nearly five years to 
secure the adoption of an amendment, four years being 
required to run the gauntlet of two legislatures and approx- 
imately one for the referendum. Under the new method 
it can be done in four months. At the recent election, 
several desirable amendments were carried which, under 
the cumbersome provisions formerly obtaining, had been 
defeated year after year to the disgust of the citizens. 

Delaware alone of aU the States permits amendments to 
be made through the agency of the legislature without the 
direct approval of the voters voting on the proposed 
amendment. Passage of the amendment by two successive 
legislatures, two-thirds of the members of both houses 
concurring, has been the method of procedure in that 
State since 1792. This method of constitutional amend- 
ment has not been employed outside of Delaware since 
the Civil War.^" 

"Amendments proposed by the legislature were put into operation without 
popular ratification by the Constitutions of Arkansas, 1836 and 1864; of Florida, 
1838; of Georgia, 1798; of Maryland, 1776; and of South Carolina, 1788. 
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JUDICIAL INTEKPEETATION OF THE AMENDING POWER 

In several instances the courts have been called upon to 
interpret the meaning of some of the above provisions. 
One of the first as well as one of the most important of 
such cases "was whether, when the constitution expressly 
provided one method of procedure, another mode might 
be followed. The Massachusetts Constitution (revision 
of 1822) contained provision for amendment through the 
agency of the legislature but none for a convention. The 
legislature, in 1833, proposed to take the sense of the people 
on the question of calling a convention, but entertaining 
some doubt as to its right to proceed in a manner different 
from that expressly laid down in the constitution, addressed 
a communication to the judges of the Supreme Court 
inquiring if the legislature had the power to submit such 
a question to the people. The court answered negatively, 
saying, " We are of the opinion that under and pursuant 
to the existing constitution, there is no authority given by 
any reasonable constniction or necessary implication by 
which any specific amendment or amendments to the 
constitution can be made than that prescribed."" 

A similar question was raised in Rhode Island in 1883, 
and the Supreme Court being called upon for an opinion 
replied that the mode provided in the constitution was the 
only way in which it could be constitutionally amended 
for the reason that where power is given to do a thing in a 
particular way the words marking out the particular way 
prohibit other methods by implication."* 

It is only where the constitution has authorized amend- 
ment through the sole agency of the legislature that the 

" Opinion of tlie Justices, 6 Cush., Mass., 573. 
^'Opinion of the Justices, 14 R. I., 649. 
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claim has been put forward that the convention method 
may be also employed in the absence of constitutional 
authorization. Where the conditions are reversed, and 
amendment through the agency of the convention only is 
authorized, no claim has ever been advanced that the 
legislative mode might also be followed. While the better 
legal opinion is in favor of the rule laid down by the 
supreme courts of Massachusetts and Ehode Island, 
American practice has not always conformed to the doc- 
trine that the expression of one mode excludes another.^" 

Strict construction of the provisions relating to the pro- 
cedure of amendment has been the uniform rule of the 
courts, although there have been notable exceptions. Thus, 
where the constitution prescribed that proposed amend- 
ments should be passed by two successive legislatures, and 
where a number of amendments having passed one legisla- 
ture, one of the amendments, through some reason, was not 
submitted to the second legislature, it was held that 
the omitted amendment Was not constitutionally ratified.^" 
A somewhat similar case arose in Iowa, where an amend- 
ment having passed one legislature was materially changed 
in the course of its passage by the succeeding legislature. 
The Supreme Court declared the amendment to have been 
lost.^' The common requirement that a proposed amend- 
ment to the constitution "shall be entered" upon the 
journals of each house is, however, satisfied by an identi- 
fying reference describing its title, scope and objects, 
the copying of the amendment at length being unneces- 



2' Indeed, twenty-seven constitutional conventions have been called by the 
legislatures since the Revolution without express constitutional authority. 
'0 Collier v. Frierson, 24 Alabama, p. 100 (1854). 
"Koehler v. Hill, 60 Iowa, 543 (1883). 
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sary.''^ But there are decisions to the contrary/^ and 
where no entry at all is made the omission is fatal.^' 
The constitutional requirement that proposed amend- 
ments shall be passed by a "two-thirds majority of each 
house " has been interpreted to mean two-thirds of a quo- 
rum only; the fact that the measure is not itself an altera- 
tion of the constitution, but a mere proposition to be sub- 
mitted to the people, justifying a liberal interpretation.''^ 

The uniform rule that the provisions of the constitution 
relative to the procedure of the legislature in proposing 
amendments shall be strictly construed was departed from 
by the Supreme Court of North Carolina. In 1875, the 
legislature passed a bill proposing seventeen amendments, 
eight of which were passed by the succeeding legislature 
and the other nine rejected. The eight amendments were 
then incorporated in as many separate bills, submitted 
to the electorate and ratified. They were declared to 
have been constitutionally ratified, notwithstanding the 
fact that it did not follow that because the second legisla- 
ture adopted the eight amendments separately, the preced- 
ing legislature would have adopted them in that form or 
any of them.'" 

In Iowa it was held that an enrolled resolution reciting 
that an amendment had been passed by one legislature 
was not conclusive upon the courts as to the form of such 
amendment as originally proposed, and did not preclude 
an examination of the journals to ascertain whether in fact 
the amendment was the same as that passed by the second 

"Thomason v. Ruggles, 69 Cal., 465 (1886); prohibitory amendment case, 
24 Kan., 700 (1881); State v. Brookhart, 84 N. W. Rep., 849 (Mo., 1901). 

"Oakland Paving Co. v. Hilton, 69 Cal., 479 (1886); Koehler v. HiU, 60 Iowa, 
543 (1883). 

3* State V. Tufly, 19 Nev. 391. 

"Green v. Weller, 32 Miss., 650 (1856); State v. McBride, 4 Mo., 303 (1836). 

"Trustees University of N. C. v. Mclver, 76 N. C, 72 (1875). 
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legislature." In Arkansas it was held that the power 
conferred on the legislature to amend the constitution did 
not authorize the modification or repeal of any provision 
of the bill of rights.^^ The Louisiana Supreme Court has 
held that propositions for amendments are not laws and 
need not, therefore, be submitted to the executive for his 
approval,"' but in California it was held that an act of 
the legislature fixing the time and manner of submission 
must be approved by the governor as other laws/" Of all 
the constitutions, now in force, that of Kentucky alone 
expressly declares that the approval of the governor is not 
necessary to the validity of any proposal adopted by the 
legislature . The meaning of the common requirement that 
where more than one amendment is proposed at the same 
time, they shall be submitted separately, came before the 
Supreme Court of Wisconsin in 1883. The legislature 
desiring to amend the constitution so as to change from 
annual to biennial sessions of the legislature, submitted 
several distinct propositions as one amendment under the 
following heads: (1) To change the time of election and 
the tenure of members of the legislature; (2) To estab- 
lish biennial sessions of the legislature ; (3) To alter the 
compensation of members. The constitutionality of this 
proceeding being attacked in the courts, it was held that 
amendments to be submitted separately must be construed 
to mean amendments which have different objects and 
purposes in view; they must relate to more than one sub- 
ject and have at least two distinct and separate purposes, 
not depending upon or connected with each other; and 
that, as the propositions in question all related to one sub- 

3'Koehler v. Hill, 60 Iowa, 543 (1883). 
^'Eason v. State, 11 Ark., 481 (1851). 
''State V. Mason, 43 La., Ann. 590 (1891). 
"Hatch V. Stoneman, 66 Cal., 632 (1885). 
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ject, and were designed to effect a change from annual to 
biennial sessions of the legislature, the amendments were 
properly submitted and adopted." 

A case somewhat similar in principle has recently been 
decided in Illinois. Article 14 of the constitution pro- 
hibits the general assembly from proposing amendments to 
more than one article at the same session. In November, 
1905, a proposed amendment to article 4 (which relates to 
the legislative department), empowering the legislature to 
provide by special act a new charter for the city of Chicago, 
was submitted to the people and ratified. The validity of 
the amendment was attacked on the ground that it not 
only affected article 4 but also article 6, relating to the 
judiciary, and article 9 relating to revenues, and, con- 
stituting in effect three amendments, was not properly 
submitted. The Supreme Court, however, sustained the 
validity of the amendment, holding that it embraced but 
one general subject, namely, the establishment of a local 
municipal government for Chicago, and was designed to 
accomplish but one object, namely, to confer additional 
power upon the legislature.*^ 

The Supreme Court of Mississippi, in 1900, took a 
different view of a similar question and held that a pro- 
posed amendment, which sought to estabhsh an elective 
judiciary in place of an appointive one, affected several 
articles of the constitution (although ortly incidentally) 
and was in effect four amendments. Not being submitted 
separately, as required by the constitution, the amend- 
ment was held invalid.*^ 

The question of the extent of the popular majority 



■" state ex. rel. Hudd v. Timme, 54 Wis., 318. 
" Illinois V. Reeves, decided February, 1906. 
« State V. Powell, 77 Miss., 543. 
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required to ratify came up before the Supreme Court of In- 
diana in the early eighties. The constitution of that State 
requires the approval of a "majority of the electors" 
before any proposed amendment shall be considered valid. 
In 1880, an amendment was submitted to the voters, and 
of 380,470 votes cast at the election, 164,483 were for the 
amendment and 152,251 against it. A majority of those 
voting had cast their votes for the amendment, but they 
were not a majority of the electors of the State. The 
question of the validity of the proposed amendment being 
taken to the Supreme Court of the State, it was held that a 
"majority of the electors, " as the term is used in the con- 
stitution, means more than half of the qualified voters of 
the State, and not simply a majority of those cast on the 
question of amendment or of those voting at the election. 
The amendment, therefore, was declared to have been 
defeated." A decision has recently been rendered by 
the Mississippi Supreme Court holding that a majority of 
those voting means a majority of those voting at the 
election at which the amendment is submitted, and not 
merely a majority of those voting on the amendment."'* 

OBSERVATIONS AND CONCLUSIONS 

The results of more than a century's experience seem to 
have removed from the domain of controversy several 
questions concerning the procedure of constitutional 
revision. First of all, the advantage, not to say necessity, 
of pointing out in the constitution itself the amending 
authority, and of indicating a method of procedure, is now 
universally recognized and observed in practice. The 

" State V. Swift, 69 Indiana, 505. This decision was reafRrmed by the Supreme 
Court of Indiana in 1901 in the case of In re Denny 59, N. E. Rep., 359. 
«State V. Powell. 77 Miss., 54.3 (1900). 
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distinction between legal amendment and revolutionary 
change is now so well understood that no State fails to 
guard against the latter by providing for the former. In 
the second place, the advantage of providing a double 
mode of procedure, one for general revision, the other for 
specific alterations, is hardly open to question, although 
for some reason thirteen States still cling to the single 
method. Thirdly, if only one method of procedure is 
provided, it should be through the agency of the legisla- 
ture and the referendum, and not the convention. The 
New Hampshire method by which constitutional changes, 
whether few and unimportant or the reverse, can be 
effected only through the agency of a convention, and 
which in the end requires the concurrence of two suc- 
cessive sessions of the legislature and two recourses to 
the referendum, does not seem adapted to present condi- 
tions. Besides being uneconomical, it is cumbersome and 
unwieldy, and, therefore, conducive to revolution. All 
efforts to adopt a simpler, more expeditious and cheaper 
mode of amendment in this State have resulted in failure. 
Adopted in 1792 it has, in fact, been changed but three 
times in the course of 115 years. Fourthly, the amend- 
ing power should not be conferred on the legislature 
without the subsequent participation of the electorate 
through the referendum. At present, Delaware is the only 
State whose constitution permits this. The formalities of 
an extraordinary vote, publication, and passage by two 
legislatures, do not make up for the absence of the referen- 
dum. A written constitution should proceed not from 
any branch of the government but direct from the peo- 
ple represented in constituent assembly or at the polls. 
Fifthly, the legislature should not be required to call a 
convention at stated times without the approval of the 
electorate upon referendum. This is no longer required 
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by the constitution of any State. The legislature, how- 
ever should be required to take the sense of the people at 
reasonable intervals on the question of calling a convention 
to revise the fundamental law. To submit such a question 
every seven years, as is required in New Hampshire, seems 
rather too often, but so long as the legislature of that 
State is not empowered to initiate amendments itself, it 
will probably be desirable. The Maryland and New York 
provisions for a compulsory referendum on the question 
once every twenty years, or about once in the lifetime of 
a generation, would seem to be sufficient. The legislature 
should also be empowered, at its discretion, to take the 
sense of the people on the question of calling a convention 
whenever it deems a revision desirable or necessary, and 
the constitutions of nearly two-thirds of the States permit 
this. The provisions in Maine and Georgia, which give the 
power to call a convention to the legislature without a 
referendum on the question, are hardly in accord with 
American ideas and practices; but, in view of the increas- 
ing tendency to degrade the constitution to the position 
of a code of private law, and the consequent necessity for 
frequent amendment, the practice of waiving the refer- 
endum in such cases wiU probably grow in favor. The 
Kentucky provision, on the other hand, which requires the 
concurrence of two successive legislatures and the approval 
of the electorate to call a convention, goes to the other 
extreme and renders needed revisions difficult, and, besides, 
the procedure is too slow for growth and progress. 

A just criticism of some of the amending clauses is their 
exceeding brevity. A few of the constitutions empower 
the legislature to call conventions without making any 
provision for the number of delegates, their qualifications, 
manner of election, compensation, organization of the con- 
vention, etc. , everything being left to the legislature. The 
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history of constitution making in more than one State 
shows that these are matters which, in their broader out- 
lines at least, should be provided for in the constitution 
itself. The new provision in the New York Constitution 
is a notable example of what has been said above. By 
the constitution of that State the participation of both 
executive and legislature in constitution making is, as 
already remarked, reduced to a minimum. No legislative 
act is necessary to bring the convention into existence 
when once the people have voted in favor of revision. 
Moreover, the constitution itself fixes the number of dele- 
gates, the time and method of choosing them, their qualifi- 
cations and compensation, the time and place of the meet- 
ing of the convention, the number of delegates necessary 
to make a quorum, and even prescribes some of the rules 
of procedure. Such precautions intended to prevent the 
legislature from nullifying the popular will are not mere 
surplusage and deserve a more general adoption by the 
States. Another omission is the failure to make provision 
for the submission of the revised constitution to the people. 
Only about one-fourth of the constitutions now in force 
require this to be done, yet there is probably not a State 
in which a large majority of the electorate would not object 
to having a revised constitution put into operation with- 
out an opportunity to express their opinion on it through 
the referendum. 

Concerning the methods of procedure prescribed for 
effecting amendments through the agency of the legisla- 
ture, several criticisms may be made. In the first place, 
there seems to be no good reason for creating an inequal- 
ity between the two houses in the matter of initiating 
amendments, as is done in Connecticut and Vermont, 
especially where, as in Connecticut, the approval of both 



AMENDMENT OF STATE CONSTITUTIONS 241 

houses of a subsequent legislature is necessary to the valid- 
ity of the proposal. Nor does it appear why the majority 
required in one house should be larger than in the other. 
Certainly, the requirement that a proposal to amend shall 
be passed by a two-thirds majority of two successive legis- 
latures before submission to the electorate, as is required in 
a number of States, seems too drastic in view of the increas- 
ing necessity for frequent amendment. Again, the require- 
ment of most of the constitutions that proposed amend- 
ments shall be submitted to the voters at a general elec- 
tion has many times proved fatal to popular and much 
needed amendments. They often appear by title and 
number on large ballots containing a bewildering list of 
candidates, as a result of which they are frequently not 
understood and often they are entirely overlooked by the 
voter, whose chief interest is centered in the success of the 
candidates for whom he is voting. Thus the question of 
amendment is made subsidiary to that of the choice of 
candidates for office. The New Jersey requirement that 
proposed amendments shall be submitted to the voters at 
a special election, called for the purpose, is unique, and 
insures a consideration upon the part of the voter which it 
is impossible to secure at a general election. It may, 
however, prove impracticable for other reasons. Again, 
the common requirement that a majority of the electors, or 
a majority of those voting at the general election, instead 
of a majority of those voting on the amendment, shall be 
necessary to ratify, seems too drastic under existing condi- 
tions, and has defeated good amendments in several 
instances. Manifestly, it would be impossible to secure a 
majority of the electors for any amendment where, as is 
not infrequently the case, a large percentage of the voters 
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do not go to the polls/' Likewise, it is frequently dif- 
ficult to secure a majority of those voting at the election 
even for an amendment to which there is little opposition, 
because large numbers of those who vote at the election 
for the choice of officers do not vote on the question of 
amendment. Every two such votes is in effect one vote 
against the amendment, although not so intended. An 
illustration of the practical working of the requirement 
that proposed amendments, to be valid, shall be submitted 
to the voters at a general election and receive a major- 
ity of those voting at the election, may be found in a 
recent attempt to amend the Constitution of Illinois. At 
the general election of November, 1896, a proposition to 
increase the number of amendments which the legislature 
may propose at the same session from one to two, was 
submitted to the voters, but, owing to the conditions 
described above, hardly more than one-fifth of those who 
voted for presidential electors cast a vote either for or 
against the proposed amendment. Thus, it was over- 
whelmingly defeated, not because of opposition, but be- 
cause of indifference, misunderstanding, and the distrac- 
tions of the presidential election. Of those voting on the 
amendment, a large majority were in favor of its adoption, 
but they were in a hopeless minority as regards the 

*Thus, at the general election of November, 1904, less than half of the registered 
voters of Mississippi went to the polls, and the proportion was but little larger in 
several other States. The New Orleans Times-Democrat complains bitterly that 
at the recent election (Nov., 1906) several far-reaching amendments were adopted 
in that State by a vote of one-sixth of the electorate. This criticism is not with- 
out weight, but in view of the fact that hardly more than one-half of the registered 
voters of La. have voted at the general elections in recent years, an absolute major- 
ity requirement would be prohibitory. At the recent election, an amendment 
was ratified in South Carolina by a vote barely exceeding eight thousand. 



AMENDMENT OF STATE CONSTITUTIONS 243 

total vote cast at the election." At the general elec- 
tion of November, 1905, an amendment empowering the 
legislature to reorganize the government of the city of 
Chicago, whose charter the city had long ago outgrown, 
was submitted to the voters, and, although there was little 
opposition to the amendment, it required a long and stren- 
uous campaign on the part of the citizens of Chicago to 
secure its adoption by a majority of the electors voting at 
the election. This requirement, together with another 
provision which prohibits the proposal of an amendment to 
more than one article at the same session, or the proposal of 
an amendment to the same article oftener than once in 
four years, makes the Illinois system of amendment one 
of the most archaic and cumbersome in the world, and has 
already retarded the progress of the commonwealth. The 
attempt to change this provision in the interest of flexibil- 
ity and progress was defeated in 1896, mainly, as has been 
said, on account of the indifference of the voters; and, 
as a result of what seems conservatism gone mad, another 
amendment could not be proposed for four years. It is 
perfectly safe to say that the provision in question will 
remain in the constitution until eliminated by the act of a 
convention called for the purpose. Dicey's comparison of 
the amending power in the United States Constitution to a 
slumbering monarch whose activity can seldom be aroused 
except by the thunder of revolution certainly applies 
with equal force to the sovereignty in the State of Illinois 
as it is defined by the present constitution.^ 

"The total vote cast at the election was 1,090,869; for the amendment, 163,057; 
against it 76,519. A more recent instance of popular indifference in such matters 
is furnished by the State of Kansas where at the recent general election (Nov., 1906) 
of 300,752 votes cast for the head of the State ticket only 62,000 were cast on a 
proposition to amend the Constitution. 

*'Law of the Constitution, p. 137. 
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Illustrations not very different from the above might be 
drawn from the recent history of other States. In Missis- 
sippi, for example, there has been for years a popular 
demand for a constitutional amendment providing for an 
elective judiciary. Such an amendment was submitted 
to the electors at the general election in November, 1900, 
but, like the Illinois amendment described above, it was 
defeated by the requirement that proposed amendments 
must receive a majority of the votes cast at the election 
instead of a majority of the votes cast for and against the 
amendment. In 1902, an amendment making a majority 
of those voting on the proposition to amend sufficient was 
submitted to the voters, but was defeated for the same 
reason that the judiciary amendment was. Now, after 
an interval of six years, a new proposal has been defeated 
by a single vote in the legislature. Such a requirement, 
coupled with popular indifference, has led to a virtual 
breakdown of the amending machinery in Indiana. At 
the general election of November, 1906, an amendment, 
which had for its purpose the establishment of reasonable 
qualifications for admission to the bar, was submitted to 
the voters, and out of nearly 600,000 votes cast at the 
election only 51,000, or about one-twelfth of the total, 
were cast on the proposed amendment. Of the votes 
cast on the proposal a large majority were in the affirma- 
tive, but they were far from being a constitutional major- 
ity. Almost every attempt to amend the constitution of 
this State for fifty years has resulted in failure. 

Two other States in which the modes of constitutional 
amendment has given great dissatisfaction are Connect- 
icut and Rhode Island. In both, all efforts to abolish the 
rotten borough system of representation in the legislature 
have failed. In Rhode Island, the basis of representation 
in the general assembly is, according to the statement of a 
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recent governor, such as to give one-twelfth of the inhabi- 
tants of the State dwelhng in towns more power in legisla- 
tion than the remaining eleven-twelfths. The constitu- 
tion possesses other defects, which in the language of the 
Rhode Island citizens' union, "has made possible the 
growth of a system of political corruption so widespread 
and so bad as to occasion, among thoughtful citizens of 
the State without regard to party, profound and increas- 
ing irritation." Yet, under the existing cumbersome 
method of amendment which restricts the power to ini- 
tiate proposed changes to a legislative body which can 
hardly be called representative, and which requires the 
approval of two such bodies in succession together with 
the ratification of three-fifths of the voters voting on the 
proposed amendment, it has proved impossible to correct 
the evils concerning which there is widespread complaint. 
In conclusion it may be asked whether, in the effort to 
prevent too frequent and ill-advised changes in the State 
constitution, the reactionary pendulum has not swung 
to the opposite extreme, and, instead of progress and 
growth, we are not confronted by constitutional stagnation, 
if not retrogression. The provisions for amendment in 
some of the existing State constitutions verge dangerously 
near the line of prohibition. The seriousness of the situa- 
tion is increased by the fact that the American State con- 
stitution is no longer an instrument of public law, but is 
becoming more and more a code of private law also. 
Frequent alterations are, therefore, necessary if the funda- 
mental law is to meet the shifting social and economic 
conditions of the State. A glance at the history of con- 
stitution making in the United States during recent years 
will reveal the transitory character of State constitutional 
law. During the decade from 1894 to 1904, eight States 
adopted new constitutions, two others had revised consti- 
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tutions rejected, and three others voted for conventions to 
prepare revisions. During the same period, 412 amend- 
ments were formally proposed by the legislatures. Of 
these 230 were adopted and became parts of the existing 
constitutions, while 182 were rejected by the voters or not 
repassed by the legislature. New York, with a compar- 
atively new constitution, proposed six; California, thirty- 
eight, of which twenty were adopted; Louisiana, twenty- 
two, of which fifteen were adopted ; Missouri, twenty-one, of 
which fifteen were adopted ; Florida, twenty-one, of which 
thirteen were adopted ; Colorado, twelve ; Michigan, sixteen ; 
Oregon, eleven ; Texas, twelve. New Hampshire, ten; and 
Nebraska, ten. At the general election of 1904, seventy- 
six amendments were submitted, of which Louisiana, 
with a constitution barely six years old, submitted fifteen. 
In November, 1905, thirty-four amendments were pend- 
ing, of which New York, with a constitution but ten years 
in force, submitted twelve. At the recent general election 
(Nov., 1906) not less than sixty proposed amendments 
were referred to the people, and sixteen others were 
awaiting the action of legislatures now in session. Thus, 
in spite of drastic limitations the overhauling of State 
constitutions is going on at a rapid rate. A glance at the 
provisions of some of the amendments recently adopted, 
will show how much real statutory law is being engrafted 
upon the constitution. About one-half of them were 
designed to increase the power of the legislature in various 
particulars, thus showing the effect of unwise constitu- 
tional limitations. The powers conferred related to such 
subjects as the construction of drains, methods of voting, 
regulation of official salaries, regulation of conditions of 
employment, removal of dead timber, rules of legislative 
procedure, sale of lands, working of roads, and other 
similar matters which properly fall within the purview of 
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the legislative power, and no constitutional amendment 
should be necessary to enable the legislature to regulate 
them. It is the mischievous custom of introducing into 
the constitution such statutory details that is responsible 
for this annual flood of amendments. The only escape is 
to return to the early practice of making the constitution 
what it should be — the strictly fundamental law of the 
State and leave the rest to the statutes. 



